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QUESTIONS PRESENTED 

 

I. Has Petitioner failed to challenge a final federal action that is ripe for judicial 

review? 

 

II. Did the Department of Defense comply with NEPA when it leased Fort Watt 

to Mainstay  Resources, Inc.? 
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OPINION BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit 

is unreported and set forth in the Record.  (R. 3–20.) 
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JURISDICTION 

This Court has jurisdiction to review the final judgment of a Court of Appeals 

upon the petition of either party.  28 U.S.C. § 1254(1) (West 2013).  This Court 

granted a writ of certiorari on October of 2013.  (R. 2.) 

STATUTORY AND REGULATORY PROVISIONS 

This case involves interpretation of 5 U.S.C. §§ 701, 702, 704, and 706 of the 

Administrative Procedure Act (APA), which enables citizens to challenge certain 

final agency actions.  This case also involves interpreting 10 U.S.C. §§ 2667, 2687, 

as well as the National Defense Authorization Act of 1990 §§ 2902, 2905, which 

show that Congress intended to preclude judicial review of base closure decisions 

and implementation, including the lease challenged here.  This Court must also to 

interpret 42 U.S.C. §§ 4331, 4332 of the National Environmental Protection Act 

(NEPA) and 40 C.F.R §§ 1503, 1508, which establish that MRI is not a federal actor 

and that the DoD complied with the procedural requirements set forth therein.  

Relevant sections of these provisions are set forth in the Appendix. 

STANDARD OF REVIEW 

 This Court reverses a lower court’s denial of a preliminary injunction only if 

the district court abused its discretion or based its decision on clearly erroneous 

legal standard or finding of fact.  Firefighters Local Union No. 1784 v. Stotts, 467 

U.S. 561, 589–90 (1984).  The claimant seeking a preliminary injunction must show 

that he is likely to succeed on the merits, suffer irreparable harm absent injunction, 

that the balance of equities tips in his favor, and that an injunction is in the public 
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interest.  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (emphasis 

added).  This Court remands an agency’s final decisions only if they are arbitrary 

and capricious.  5 U.S.C. § 706(2)(A) (West 2013). 

STATEMENT OF THE CASE 

Statement of the Facts 

Fort Watt is a Cold War Era military base located in a sparsely populated 

region in the state of New Tejas.  (R. 4.)  In 2001, concerned that this base had 

become a “drain on government resources,” the Department of Defense (DoD) began 

to reevaluate the Fort under the Defense Base and Realignment Act (BRAC).  (R. 3–

4.)  BRAC provides a streamlined process through which the military efficiently 

optimizes its resources and increase operational readiness.  (R. 3.)   After the DoD 

initiated the BRAC process, the Defense Base Closure and Realignment 

Commission (“the Commission”) conducted an independent assessment of Fort Watt 

and analyzed its value as a military base.  (R. 4.)  The Commission also considered 

the overall costs Fort Watt imposed in its current state.  (R. 4.)  The Commission 

determined that Fort Watt was no longer useful as a military base.  (R. 4.)  Its 

mission was obsolete, critical personnel had already relocated, and the few 

remaining positions at the base were nearly eliminated.  (R. 4.)  Notably, the DoD 

absorbed a $750,000 loss every month that it maintained this facility.  (R. 4.)  As a 

result, the Commission concluded that the base deserved to be decommissioned, and 

that the land could be sold to defray the DoD’s financial losses.  (R. 5.)   
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Having concluded that Fort Watt should be sold, the Commission completed 

an Environmental Impact Statement (EIS) in 2002 to analyze possible 

environmental impacts of the land sale.  (R. 5.)  The EIS, based on agency expertise 

and public comments, included a full description of the environment and 

surrounding communities of Fort Watt.  (R. 6.)  The EIS also analyzed the 

environmental impacts that selling the land to private developers or energy 

companies might have on the surrounding community.  (R. 6.)  The EIS addressed 

in detail the potential impacts of current conventional oil extraction methods.  (R. 

6.)  At the time the EIS was conducted, hydraulic fracturing (“fracking”) was neither 

economically nor technologically feasible.  (R. 6 n.4.)  As such, the EIS stated that 

insufficient information was available to predict whether fracking would ever be 

used to extract minerals.  (R. 6.)    

After investigating the range of potential uses, the Commission concluded 

that mineral extraction would yield substantial economic benefits.  (R. 6.)  The 

Commission provided its Record of Decision (RoD) to the President and to Congress, 

recommending that Fort Watt be decommissioned and the land sold to offset the 

tremendous costs the DoD had incurred.  (R. 5, 8.)   The President accepted the RoD 

and approved the fort’s sale in November 2002.  (R. 8.)  The DoD then completed all 

remediation requirements for the property, and the entirety of Fort Watt was sold 

in pieces during 2003.  (R. 8.)  The DoD retained mineral rights to the land.  (R. 8.)   

Mainstay Resources, Inc. (MRI), one of the largest independent oil and 

natural gas production companies in the United States, bought 750 acres of the Fort 
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Watt land in a shallow valley near the New Tejas River, thirty miles from the 

border of Newtonian.  (R. 7, 8.)  The DoD retained the rights to the minerals 

beneath MRI’s land.  (R. 8.)  MRI executed a lease with the DoD on June 1, 2003, 

which granted MRI surface rights to the land for a period of twenty years.  (R. 8.)  

In exchange, the lease required MRI to pay the DoD one-fourth (1/4) of its gross 

proceeds from all oil and natural gas extracted from that land, or to pay the DoD a 

flat fee of $25 per acre if no minerals were extracted and sold.  (R. 9 n.7.)  The lease 

does not require MRI extract any minerals, nor does it require that MRI receive the 

DoD’s permission to do so.  (R. 9 n.7.)  Under the terms of the lease, MRI must 

comply with all relevant state and federal environmental laws.  (R. 9 n.7.)  The DoD 

may inspect MRI’s operations and facilities once per quarter or more to determine 

whether MRI is complying with the terms of the lease.  (R. 9 n.7.)  The lease does 

allow the DoD to veto MRI’s sale of the oil produced to a third party, but only if the 

DoD determines that such a sale creates a national security concern.  (R. 9 n.7.)  In 

exercising this limited power, the DoD must explain in written detail to MRI the 

basis of their concern, and the DoD must do so within twenty days of learning the 

identity of the objectionable third party.  (R. 9.) 

MRI initially took steps towards creating two drilling sites on the property by 

beginning preliminary construction and obtaining all federal permits and 

regulatory approvals.  (R. 10.)   The DoD was not responsible for issuing any of 

these permits or approvals.  (R.10.)  Sometime after the lease’s execution, MRI 

ceased construction and delayed drilling for several years to consider the possibility 
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of implementing new fracking techniques for oil extraction at the sites.  (R. 10.)   

MRI spent six years investing in fracking technology, drilling equipment for 

horizontal wells, employee re-training, and advanced earth-imaging systems.  (R. 

10.)  During this time, MRI satisfied its duties under the lease by making delayed 

rental payments to the DoD.  (R. 10.)  In 2010, MRI reconfigured its drilling sites, 

for fracking use.  (R. 10.)  MRI then received updated drilling permits from state 

and federal agencies.  (R. 10.)  The DoD was not the agency responsible for issuing 

these permits.  (R. 10.)  MRI planned to commence fracking on February 1, 2011, 

but this lawsuit put a stop to the project.  (R. 10.) 

Procedural History 

Petitioner filed this action in the United States District Court for the 

Western District of New Tejas prior to February 1, 2011 to enjoin MRI’s fracking 

project.  (R. 3, 10.)  Petitioner alleges that the DoD engaged in a final and “major 

federal action significantly affecting the quality of the human environment” when it 

signed the lease with MRI, kept a managing interest in the mineral rights, and gave 

its “blessing” to MRI’s fracking project.  (R. 12.)  Petitioner seeks declaratory and 

injunctive relief under NEPA and APA.  (R. 11, 12.)  After the District Court denied 

Petitioner’s motion for a preliminary injunction, Petitioner filed an interlocutory 

appeal to the United States Court of Appeals for the Fourteenth Circuit.  (R. 3.)  On 

October 15, 2013, the Fourteenth Circuit affirmed the District Court’s denial of 

Petitioner’s motion for a preliminary injunction, holding that Petitioner failed to 

show that this injunction would be in the public interest.  (R. 13, 17–18.)  Petitioner 
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appealed this decision to the Supreme Court of the United States.  (R. 1.)  This 

Court granted a writ of certiorari in October of 2013 to address whether there is a 

final federal action ripe for review, and whether the DoD’s lease with MRI and 

royalty interest in the mineral rights constitutes a major federal action requiring an 

EIS.  (R. 1.)  

SUMMARY OF ARGUMENT 

Petitioner’s claim is not ripe because it is not fit for judicial decision.  First, 

the APA does not grant Petitioner a right of action against the DoD or MRI.  The 

sale and lease of Fort Watt are not reviewable under BRAC, because the DoD’s 

participation in the decision to sell Fort Watt was intermediary in nature, not final.  

Instead, the President made the final decision to sell the land – yet, the President is 

not an agency.   The lease between the DoD and MRI is also not reviewable because 

the DoD was merely executing the President’s orders under BRAC.   

Even if BRAC does not apply to the lease, Petitioner’s claim is not ripe for 

three reasons.  First, Congress granted the Secretary of Defense (the Secretary) 

legal discretion to execute leases on government-owned lands, and this discretion 

precludes judicial review.  Second, the statute of limitations has run to challenge 

the lease.  Petitioner had only 60 days to bring a NEPA challenge to certain base 

closure actions under BRAC, and Petitioner failed to bring its claim in that time.  

Even if the more generous six-year statute of limitations for civil claims against 

other government actions applied, that time started running upon the lease’s 

execution.  Therefore, Petitioner’s time to challenge the lease has run.  Third, MRI’s 



 
 

8 
 

fracking project does not give rise to a new cause of action under the APA because 

MRI is not a federal actor.  In sum, Petitioner failed to bring a timely challenge 

against any final agency action, and Congress intended to preclude judicial review 

of base closure and lease decisions.  Petitioner’s claim is therefore not fit for judicial 

decision.  Because Petitioner’s claim fails the judicial fitness prong of this Court’s 

ripeness test, this Court lacks jurisdiction to adjudicate this claim. 

 Yet, should this Court rule that there was a final federal action ripe for 

review, this Court should nevertheless deny Petitioner’s motion for a preliminary 

injunction because it fails to meet the high burden required for such relief.  

Petitioner must show it is likely to succeed on the merits, suffer irreparable harm 

absent injunction, and that an injunction is in the public interest.  Here, Petitioner’s 

request for a preliminary injunction fails to meets these requirements. 

 Petitioner is unlikely to succeed on the merits, because it errs in every one of 

its assertions.  First, the fracking is not a major federal action because it is not 

controlled by the DoD.  Most importantly, the DoD did not issue the permits 

allowing MRI to frack.  Second, the DoD exerted no control over the method of 

mineral extraction, nor has it ever provided financial support for the fracking 

program.  Third, the DoD’s lease of the mineral rights was not a “major federal 

action” because it was merely a transfer of the government’s interest in the 

minerals.  There were no affirmative physical actions taken which constituted a 

“major federal action” under CEQ provisions and case law interpretations of those 

provisions.  Finally, Petitioner has failed to proffer any evidence that fracking or the 
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lease has any “significant effect.”  The alleged risk that drinking water may be 

contaminated is too speculative to pass muster under this Court’s precedent, and 

the execution of the lease lacks a causal connection to any such risk. 

 Lastly, even if this Court holds that MRI’s fracking project is a major federal 

action, Petitioner is still not likely to succeed on the merits because the 

Commission’s EIS was not arbitrary or capricious.  The Commission reasonably 

concluded that mineral extraction would be the best use of the land.  The 

Commission’s EIS was programmatic in nature and thus anticipated a range of 

foreseeable environmental impacts related to the sale and lease of Fort Watt.  This 

Court must judge the sufficiency of an EIS on the basis of whether the EIS 

considered events that were reasonably foreseeable at the time it was made.  At the 

time of the 2002 EIS, fracking was an economically impossible technique of mineral 

extraction, and was unlikely to occur.  Because fracking was unforeseeable at the 

time, the Commission reasonably decided not to conduct an in-depth study of 

fracking.  The scope of the EIS also met NEPA’s mandates, as neither the sale nor 

the lease possessed a foreseeable or causal connection to the fracking plans.  In 

addressing the sale and lease, the EIS was substantively proper, as it fulfilled the 

five “action prongs” of NEPA, and appropriately involved the public and other 

federal agencies.  In short, the EIS reasonably detailed the accompanying impacts 

of Fort Watt’s sale and the lease with MRI, and considered the best possible courses 

of action.  Therefore, this Court should hold that the decision to execute a lease with 

MRI was not arbitrary and capricious.   
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 Petitioner fails to show that its claim is likely to succeed on the merits 

because the agency adequately considered the environmental impacts of its actions, 

and the agency’s conclusions cannot be remanded unless they are arbitrary and 

capricious.  Because Petitioner has failed to show that they are likely to succeed on 

the merits, this Court should affirm the Fourteenth Circuit’s decision to deny 

Petitioner’s motion for a preliminary injunction.  

ARGUMENT 

I. PETITIONER’S CLAIM IS NOT JUSTICIABLE BECAUSE IT FAILS TO 

CHALLENGE A FINAL FEDERAL ACTION RIPE FOR JUDICIAL 

REVIEW.  

 

 Judicial review of Petitioner’s claim would exceed this Court’s constitutional 

authority, for Petitioner has failed to challenge any final federal action ripe for 

review.  The ripeness doctrine requires that Petitioner suffer hardship absent 

judicial review, and that Petitioner’s claim be fit for judicial decision.1  See Ohio 

Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 (1998) (holding that environmental 

group’s challenge to a logging plan was not ripe where no trees were about to be 

cut).  Courts developed the ripeness doctrine to ensure that the judiciary stays 

within its constitutionally granted powers and does not usurp the authority of 

administrative agencies, or adjudicate claims better suited for legislative resolution.  

Id. at 732–33 (citing Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967)).  As such, 

                                                           
1 Respondents challenge only the fitness prong of the ripeness doctrine.  The harms Petitioner 

alleges may occur are too speculative to survive a request for preliminary injunction. See infra Part 

II.A.3.b.  Yet, the hardship prong of ripeness is met where the action that might cause that harm is 

imminent.  Here, the fracking itself, even though not done by a federal actor, is imminent. 
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ripeness is closely associated with this Court’s prudential standing concerns.2  Nat’l 

Park Hospitality Ass’n v. Dept. of the Interior, 538 U.S. 803, 808 (2003).  This Court 

would exceed its constitutional authority if it reviewed an unfit claim, such as that 

of Petitioner. 

 In addition, Petitioner’s claim is not fit for judicial decision under the APA.  

The APA grants a private right of action to any person adversely affected by an 

agency action.  5 U.S.C. § 702 (West 2013).  Yet, the APA limits judicial review of 

agency actions to those expressly reviewable by statute or “final agency action[s].”  5 

U.S.C. § 704 (West 2013).  Only if there is a final action taken by an agency may 

courts review “preliminary, procedural, or intermediate” actions.  5. U.S.C. § 704 

(West 2013).  Because Petitioner has not challenged a final agency action, the 

requirements of the APA are not met.  Petitioner’s claim is also not fit for judicial 

decision because adjudicating petitioner’s claim would violate the very purpose of 

the ripeness doctrine in the APA context.  Under the APA, the ripeness doctrine 

helps agencies fulfill their statutory duties in two ways.  First, ripeness ensures 

that agencies are unencumbered by “abstract disagreements over administrative 

policies.”  Ohio Forestry Ass’n, 523 U.S. at 736 (citing Abbott Labs, 387 U.S. at 148).   

Second, ripeness “protect[s] the agencies from judicial interference until an 

administrative decision has been formalized and its effects felt in a concrete way by 

the challenging parties.”  Id. (emphasis added).  Claims brought under the APA 

                                                           
2 This Court’s prudential standing test requires that parties assert their own legal rights and 

interests, that their concern not be a generalized grievance common to all, and that their claim falls 

within the zone of interest of the law invoked.  Bennett v. Spear, 520 U.S. 154, 162–63 (1997).  This 

prudential standing test establishes whether a claim is appropriate for judicial review, and is thus 

similar to the ripeness requirement that a claim be fit for judicial decision.  
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must challenge “some particular ‘agency action’ that causes it harm.”  Lujan v. Nat’l 

Wildlife Fed’n, 497 U.S. 871, 891 (1990).  Judicial review of Petitioner’s claim would 

hamper the DoD’s ability to fulfill its Congressionally endowed responsibilities.  

Therefore, petitioner’s claim is not fit for judicial decision. 

Even if the sale and lease of Fort Watt gave rise to a cause of action under 

the APA, Petitioner’s claim is not fit for judicial decision, because it is not timely.  

The lease merely implemented the presidentially approved RoD and thereby falls 

under BRAC’s purview.  National Defense Authorization Act for Fiscal Year 1991, 

Pub. L. No. 101-510, §§ 2905 (a)–(d), Stat. 1485 (1990) (NDAA).  Congress allows a 

NEPA challenge to BRAC decisions for only 60 days.  NDAA, Pub. L. No. 101-510, § 

2905(c)(3) Stat. 1485 (1990).  That window has long since passed.  (R. 8, 11.)  The 

DoD’s lease with MRI is also not reviewable, because Congress granted the 

Secretary of Defense legal discretion to execute such leases.  10 U.S.C. § 2667(a) 

(West 2013).  But even if the lease was reviewable, the six-year statute of 

limitations to challenge the execution of that lease has also run.  28 U.S.C. § 2401 

(West 2013); (R. 8, 11.)  Because there is no final agency action ripe for review, 

Petitioner’s claim is not fit for judicial decision. 

A. Under BRAC, This Court Lacks the Constitutional Authority To 

Review the Sale and Lease of Fort Watt. 

 

 Judicial review of the instant case exceeds this Court’s constitutional 

authority because BRAC precludes review of most actions resulting from base 

closure.  Dalton v. Specter, 511 U.S. 462, 476–77 (1994).  BRAC’s complex statutory 

scheme suggests that Congress intended to preclude judicial review of base closure 



 
 

13 
 

decisions and implementation.  BRAC requires the Secretary to prepare 

recommendations for site use, which the DoD conveys to a temporary Commission.  

10 U.S.C. §2687(a) (West 2013).  The Commission is composed of eight members 

who are appointed by the President and approved by the Senate.  NDAA, Pub. L. 

No. 101-510, § 2902(c)(1)(A)  Stat. 1485 (1990).  The Commission considers the 

Secretary’s recommendations, conducts its own formal assessment of the base’s best 

use, and issues a RoD.  NDAA, Pub. L. No. 101-510, § 2903(d) Stat. 1485 (1990).  

The Commission then submits the RoD, which summarizes its commendations 

regarding the best use for the base, to the President.  NDAA, Pub. L. No. 101-510, § 

2903(d)(2)(A) Stat. 1485 (1990).  The President makes the final decision to accept or 

reject the RoD.  NDAA, Pub. L. No. 101-510, § 2903(e)(1) Stat. 1485 (1990).  In 

creating BRAC, Congress sought to streamline the base closure process, in order to 

prevent waste and expedite enactment of those decisions.  Dalton, 511 U.S. at 465.  

In the present case, this Court should honor Congress’ intent by holding that 

Petitioner’s claim is not reviewable under BRAC. 

1.  The President, who is not an agency, made the final decision to 

sell and lease Fort Watt.  

 

As this Court ruled in Dalton, Congress intended to preclude judicial review 

of base closure decisions and implementation, such as the sale of Fort Watt.  511 

U.S. at 475.  In that case, claimants sought to enjoin the Secretary from carrying 

out the President’s decision to sell the shipyard under BRAC.  Id.  This Court held 

that the President was not an agency within the meaning of the APA, and therefore, 

although the President’s decision was binding, no final agency action existed.  Id.; 
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see also Bennett, supra note 2, at 178 (holding that an agency’s decision to accept 

the Federal Wildlife Service’s recommendations for a federal project were 

reviewable because the agency made the final decision as to whether to accept those 

recommendations.)  Here, as in Dalton, the decision to sell Fort Watt is not 

reviewable, because the President made the final decision.  (R. 8.)  The Secretary 

merely provided nonbinding recommendations to the Commission.  (R. 4.)  The 

Commission then conducted an independent assessment and recommended that 

Fort Watt be decommissioned land the land sold to offset the burdensome costs Fort 

Watt had imposed on the DoD.  (R. 4–5, 8.)   The President agreed with the 

Commission that the DoD should sell the land to offset the tremendous cost of the 

base, and thus approved the RoD.  (R. 8.)   Judicial review of the sale of Fort Watt 

would therefore interfere with the President’s executive authority.  

Petitioner also fails to challenge a final agency action, because no agency 

action will cause the harm they fear.  In Dalton, this Court explained that a “final 

agency action” is one where “the agency has completed its decision making process, 

and . . . the result of that process is one that will directly affect the parties.”  511 

U.S. at 470 (emphasis added) (citing Franklin v. Massachusetts, 505 U.S. 788, 797 

(1992).  Here, neither the sale of Fort Watt nor the lease that the DoD executed on 

behalf of the United States directly affects Petitioner.  The decision to sell Fort Watt 

has no direct relationship to the harms Petitioner fears.  (R. 9, 12.)  Although the 

lease provided MRI with land, it does not compel MRI to drill, let alone frack.  (See 

R. 9 n.7.)  In fact, the lease requires MRI to comply with environmental laws, and 
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MRI did so by obtaining the required permits from other responsible agencies.  (See 

R. 9–10.)  Because neither the lease nor the sale of Fort Watt causes the harm 

Petitioner fears, those actions are not “final” within the meaning of the APA.  

Therefore, the action in this case does not directly affect Petitioner, and the decision 

to sell Fort Watt is not reviewable. 

2.  BRAC forbids review of the lease because the Secretary merely 

executed the President’s binding decision. 

 

This Court should hold that the Secretary’s execution of a President’s binding 

decision is not reviewable under BRAC.  In executing the lease with MRI, the 

Secretary merely implemented the President’s directive that the land be sold to help 

defray the DoD’s costs.  See NDAA, Pub. L. No. 101-510, § 2905(a)–(d) Stat. 1485 

(1990); (R. 8.)  The lease also serves the public policy objectives Congress intended 

to support through BRAC, because it will help reduce waste and generate revenue.  

Therefore, the lease falls under BRAC and should not be subject to judicial review.   

This Court has not addressed whether the Secretary’s execution of the 

President’s binding decisions under BRAC are reviewable, but this Court should so 

hold for the following three reasons.  First, the DoD took only intermediate actions, 

not independent reviewable actions.  Under BRAC, the DoD’s initial suggestions to 

the Commission were intermediary because they were several steps removed from 

the President’s final decision, and were also not binding.  NDAA, Pub. L. No. 101-

510, § 2905(a)–(d) Stat. 1485 (1990).  In selling the land, the DoD merely executed 

the President’s plan to make use of the land as suggested in the RoD.  See NDAA, 

Pub. L. No. 101-510, § 2905(a)–(d) Stat. 1485 (1990); (R. 8.). 
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 Second, the narrow window Congress provides to challenge an EIS made 

under BRAC is instructive of its intent to limit judicial review generally.  In a 

lengthy section of notes to BRAC, entitled “Implementation,” Congress limits NEPA 

challenges to base closure decisions to sixty days.  NDAA, Pub. L. No. 101-510, § 

2905(c)(3) Stat. 1485 (1990).  This express limitation suggests that Congress 

intended this Court to err on the side of limiting judicial review of decisions made 

under BRAC.  The lease implemented the President’s decision to sell Fort Watt, 

because it stemmed directly from the President’s wishes that the land be sold to 

offset the DoD’s considerable losses.  (R. 8–9.)  The RoD contemplated that minerals 

would be extracted from the land, creating an “extremely lucrative” way for the DoD 

to recoup their considerable losses.  (R. 6, 8.)  The lease with MRI therefore 

reasonably fulfilled this goal.  This lease merely implements the President’s binding 

decision under BRAC.  Because judicial review would frustrate Congress’ intent to 

expedite base closure decisions, Petitioner’s claim is not fit for judicial decision. 

   Third, this Court’s jurisprudence supports deference to the Secretary’s 

implementation of the President’s decision.  In Franklin, this Court exempted 

review of the President’s decisions under the APA “[o]ut of respect for the 

separation of powers and the unique constitutional position of the President.”  505 

U.S. at 800–01.  This Court held that “textual silence is not enough to subject the 

President to the provisions of the APA.”  Id.  Here, the APA and BRAC are silent 

regarding whether implementation of the President’s binding decisions in the form 

of a lease is reviewable.  See 5 U.S.C. §§ 701, 702, 704, 706 (West 2013); 10 U.S.C. § 
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2687 (West 2013).  However, this Court should follow the deference it showed in 

Franklin towards the President.  505 U.S. at 800-01.  To hold otherwise would upset 

the respect that this Court shows to the separation of powers.  Franklin, 505 U.S. at 

800-01.  As the lease flowed from the President’s directive to sell Fort Watt, and the 

President’s decisions are due substantial deference, this Court should hold that 

Petitioner’s claim is not ripe.  

B.  Regardless of BRAC, Petitioner’s Claim Is Not Ripe. 

 

Even if the Secretary executed the lease independent of BRAC, Petitioner’s 

claim is not for review for three reasons.  First, the Secretary has legal discretion to 

execute leases on government land.  Second, the statute of limitations for 

challenging the lease has run. Third, Petitioner has no cause of action against MRI 

under the APA, because MRI is not a federal actor.     

1. The Secretary has legal discretion to lease agency lands.  

 

 Judicial review of DoD’s lease with MRI would interfere with the Secretary’s 

congressionally granted authority to execute leases on government land.  Congress 

has the authority “to dispose of and make all needful Rules and Regulations 

respecting the Territory or other Property belonging to the United States.”  U.S. 

CONST. art. IV, § 3, cl. 2.  Congress may confer on subordinate officers the authority 

to release or dispose of federal property, and this authority may be express or 

implied through the granting of other powers.  Royalty Indem. Co. v. United States, 

313 U.S. 289, 294 (1941).  The APA provides a private right of action to challenge 

final agency actions, unless the agency action is committed to agency discretion by 



 
 

18 
 

law.  5 U.S.C. §§ 701(a)(2), 702 (West 2013).  Such discretion exists where Congress 

provides no explicit standards of performance in the relevant statute.  Webster v. 

Doe, 486 U.S. 592, 599 (1988).  Here, Congress expressly granted the Secretary 

legal discretion to execute private leases on DoD land.   

 In Webster, this Court held that the Director of the CIA’s decision to 

terminate an employee was committed to agency discretion by law, and was 

therefore not reviewable under the APA.  486 U.S. at 603.  In reaching this 

conclusion, this Court analyzed the statutory language of section 102(c) of the 

National Security Act, which defined the Director’s powers.  Id. at 600.  That 

statute “allows termination of an Agency employee whenever the Director ‘shall 

deem such termination necessary or advisable in the interests of the United 

States.’”  Id. (emphasis added) (citing National Security Act of 1947, § 102(c) as 

amended in 50 U.S.C. 403(c) (West 2013)).  This Court concluded that the statute 

gave the Director discretion by law, because Congress did not provide the Court 

with specific criteria to evaluate the Director’s decision.  Id. at 603.  

 Title 10 of the United States Code similarly endows the Secretary with broad 

powers to lease government owned lands.  “Whenever the Secretary . . . considers it 

advantageous to the United States, the Secretary . . . may lease to such lessee and 

upon such terms as the Secretary . . . considers will promote the national defense or 

to be in the public interest, real or personal property.”  10 U.S.C. § 2667(a) (West 

2013) (emphasis added).  The Code also provides special rules for base closure and 

realignment of property made pursuant to the BRAC.  “[P]ending the final 
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disposition of real property and personal property located at a military installation 

to be closed or realigned under a base closure law, the Secretary concerned may 

lease the property to any individual or entity under this subsection if the Secretary 

determines that such a lease would facilitate State or local economic adjustment 

efforts.”  10 U.S.C. § 2667(g) (West 2013) (emphasis added).  The language of section 

2667 strongly suggests that Congress intended for the Secretary to have broad 

discretion to determine which lessees and what lease terms would best serve the 

public interest.    

 Congress also intended for the Secretary to have discretion to execute leases 

on oil and mineral lands if those leases are executed pursuant to base closure 

decisions.  Although section 2667 does not apply to public oil, mineral, or phosphate 

lands, Congress specifically granted the Secretary with broad discretion under 

BRAC.  10 U.S.C. § 2667(j) (West 2013); NDAA, Pub. L. No. 101-510, § 2905(a)(1) 

Stat. 1485 (1990) (emphasis added).  BRAC enables the Secretary to “take such 

actions as may be necessary to close or realign any military installation, including 

the acquisition of such land . . . the performance of such activities, and the conduct 

of such advance planning and design as may be required to transfer functions from 

a military installation being closed or realigned . . . .”  NDAA, Pub. L. No. 101-510, § 

2905(a)(1) Stat. 1485 (1990) (emphasis added).  The broad language in BRAC, as 

well as Title 10 section 2667, and this Court’s holding in Webster suggest the 

Secretary has legal discretion to execute the lease.  And the Secretary appropriately 

exercised this discretion by executing a lease that ensured the DoD would recover 
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its losses.  (R. 6, 8.)  Preserving the Secretary’s discretion to enter into leases of his 

choosing accords with Congress’ intent to ensure efficient execution of base closure 

decisions under BRAC.   

2.  The statute of limitations for challenging agency actions has 

run.  

 

 The statute of limitations has run on every agency action Petitioner 

challenges, and therefor Petitioner’s claim is not fit for judicial decision.  Congress 

limited judicial review of the Secretary’s decisions under BRAC to sixty days.  

NDAA, Pub. L. No. 101-510, § 2905(c)(3) Stat. 1485 (1990).  “A civil action for 

judicial review, with respect to any requirement of the National Environmental 

Policy Act of 1969 . . . of any act . . . by the Department of Defense during the 

closing, realigning, or relocating of functions . . . may not be brought more than 60 

days after the date of such act or failure to act.”  NDAA, Pub. L. No. 101-510, § 

2905(c)(3) Stat. 1485 (1990) (emphasis added).  The last “realignment” of the base 

was the lease, so any challenge to that lease had to come within sixty days.3  NDAA, 

Pub. L. No. 101-510, § 2905(c)(3) Stat. 1485 (1990).  The DoD executed the lease to 

MRI on June 1, 2003.  (R. 8.)  Petitioner filed its clam in January of 2011.  (R. 11.)  

Therefore, the sixty-day window provided by Congress has run.  Because Petitioner 

filed its claim after the sixty-day, their claim is not timely, and is therefore not fit 

for judicial decision.   

 Even under the more liberal six-year statute of limitations for civil claims 

against government actors, Petitioner’s claim is not timely.  “Every civil action 

                                                           
3 NDAA, Pub. L. No. 101-510, § 2910(5)(3) Stat. 1485 (1990), defining realignment as “any action 

which both reduces and relocates functions and civilian personnel positions.”  
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commenced against the United States shall be barred unless the complaint is filed 

within six years after the right of action first accrues.”  28 U.S.C. § 2401 (West 

2013) (emphasis added).  The statute of limitations to challenge such actions begins 

when that action first accrues.  Kleppe v. Sierra Club, 427 U.S. 390, 405–06 (1976) 

(holding that the government was not required to prepare an additional regional 

impact statement before executing individual leases with coal producers mining on 

government land).  Here, the only government action Petitioner challenges is the 

lease between the DoD and MRI.  (R. 11.)  The lease was executed on June 1, 2003.  

(R. 8.)  The claim was filed in January, 2011.  (R. 11.)  Because Petitioner waited 

over six years to file a complaint about the lease, their claim is not timely.  

Therefore, Petitioner’s claim is not fit for judicial decision. 

3.   Because the fracking that Petitioner seeks to enjoin is not a 

federal action, Petitioner lacks a cause of action under the APA. 

 

 Petitioner cannot challenge MRI’s fracking project under the APA because 

the fracking project is not a federal action.  In order to obtain judicial review under 

the general review provisions of the APA, the claimant must challenge a “final 

agency action for which there is no other adequate remedy in a court . . . . .”  5 

U.S.C. § 704 (West 2013) (emphasis added).  NEPA also requires that the action be 

a “major” action.  42 U.S.C.A § 4332 (West 2013).  Petitioner fails to establish that 

MRI’s fracking project is a major federal action.  See infra Part II.A.1.  Therefore, 

Petitioner cannot challenge MRI’s fracking project under the APA.    
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II.  RESPONDENTS’ LEASE AND MRI’S FRACKING PROJECT BOTH 

COMPLIED WITH NEPA. 

 

Neither MRI’s fracking project nor Respondents’ lease required the DoD to 

complete an EIS under NEPA.  NEPA only requires an EIS for “major federal 

actions significantly affecting the quality of the human environment.”  42 U.S.C. § 

4321 (West 2013).  The lease and MRI’s subsequent fracking operations were not 

major federal actions according to the Council on Environmental Quality’s (CEQ) 

interpretation, which this Court affords great weight.  Andrus v. Sierra Club, 442 

U.S. 347, 358 (1979).  Furthermore, the holding of this Court, as well as those of a 

majority of circuit courts, suggest that both the lease and MRI’s fracking operations 

are not major federal actions.  Lastly, Petitioner has failed to allege specific 

cognizable effects on the environment that activate NEPA’s “significant effect” 

prong.  Petitioner instead relies on a risk of pollution, which this Court does 

typically does not recognize as a “significant effect” under NEPA.  Metro. Edison Co. 

v. People Against Nuclear Energy, 460 U.S. 766, 775 (1983). 

Even if this Court rules that the sale of Fort Watt or the lease of mineral 

rights constituted a “major federal action,” the 2002 EIS nonetheless demonstrates 

DoD’s compliance with NEPA.  Petitioner carries the burden of establishing by a 

preponderance of the evidence that an EIS is inadequate under NEPA.  Sierra Club 

v. Callaway, 499 F.2d 982, 992 (5th Cir. 1974); Envtl. Def. Fund, Inc. v. Corps of 

Eng’s, 492 F.2d 1123, 1131 (5th Cir. 1974).  As neither Petitioner nor the 

Fourteenth Circuit has identified any objectionable aspect of the 2002 EIS, this 

Court’s ruling in Department of Transportation v. Public Citizen, 451 U.S. 752, 
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765–766 (2004), suggests that Petitioner has thus “forfeited” its challenge.  Most 

importantly though, the 2002 EIS met or exceeded all the substantive and 

procedural requirements of NEPA.  Petitioner has therefore not met the burdens of 

showing a likelihood of “prevail[ing] on the merits” and a likelihood of “suffer[ing] 

irreparable harm in the absence of preliminary relief.”  Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 20 (2008).  As a result, DoD’s sale and lease survive 

judicial review, and this Court should deny Petitioner’s motion for preliminary 

injunction and allow MRI’s fracking operations to proceed.    

A. The Fracking Project at Fort Watt Does Not Require an EIS, Because 

It Is Not a Major Federal Action that Significantly Affects the Quality 

of the Environment. 

Respondents did not violate NEPA’s primary purposes of “encourag[ing] 

productive and enjoyable harmony between man and his environment,” and 

“promot[ion of] efforts which will prevent or eliminate damage to the environment” 

when MRI decided to undertake fracking.  42 U.S.C. § 4321 (West 2013).  In order to 

achieve its purposes, NEPA requires that “all agencies of the Federal Government 

shall include in every recommendation . . . and other major federal actions 

significantly affecting the quality of the human environment, a detailed statement,” 

or EIS, addressing a number of environmental concerns.  42 U.S.C. § 4332 (West 

2013).  Since MRI, not a federal agency, is responsible for the fracking at Fort Watt, 

the fracking project disputed here is not a major federal action. Therefore, the DoD 

did not violate NEPA by failing to prepare an EIS that detailed MRI’s fracking 

project’s potential environmental impacts.   
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1. MRI’s fracking project is not a major federal action according to 

the CEQ. 

 

The CEQ’s interpretation of “major federal action” under NEPA is “entitled to 

substantial deference,” and should guide this Court’s decision.  Andrus, 442 U.S. at 

358.  In general, the CEQ defines major federal actions as “activities, including 

projects and programs entirely or partly financed, assisted, conducted, regulated, or 

approved by federal agencies; new or revised agency rules, regulations, plans, 

policies, or procedures; and legislative proposals.”  40 C.F.R. 1508.18(a) (West 2013).  

According to the CEQ, major federal actions tend to fall into the following 

categories: 

(1) adoption of official policy . . . which will substantially alter 

agency programs, (2) adoption of formal plans . . . by federal 

agencies which guide or prescribe alternative uses of Federal 

resources, upon which future agency actions will be based, (3) 

systematic and connected agency decisions allocating agency 

resources to implement a specific statutory program or executive 

directive. 

 

40 C.F.R. 1508.18(b) (West 2013).  

MRI’s decision to frack and the imminent fracking are not major federal 

actions under the CEQ’s first three interpretations, because the fracking does not 

affect future agency actions, and was not a systematic, connected decision.  Though 

the decision to frack may be an adoption of formal federal policy or plans, it neither 

“alters agency programs” nor prescribes “alternative uses of Federal resources” that 

determine future agency actions.  40 C.F.R. 1508.18(b)(1–2) (West 2013).  MRI 

planned its fracking project without any systematic connection to the DoD.  (R. 10.)  

This decision does not affect future agency actions, because the DoD is not 
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significantly involved in the program.  (R. 8.)  Likewise, no systematic and 

connected agency decisions allocated the resources for fracking.  (R. 8.)  The sale of 

Fort Watt and subsequent execution of the lease were not connected to MRI’s 

decision to extract the minerals through fracking: “MRI ultimately decided to delay 

drilling . . . based on a new focus in the company on modern fracking procedures.”  

(R. 10.) (emphasis added).  In short, MRI’s fracking project does not affect the DoD’s 

future plans or policies.4 Therefore, the fracking project is not a major federal action 

under the first three CEQ provisions.   

Next, the decision to frack does not qualify as a major federal action under 

the CEQ’s fourth provision.  Under this provision, “approval of specific projects, 

such as construction or management activities located in a defined geographic area . 

. . includ[ing] actions approved by permit or other regulatory decision as well as 

federal and federally assisted activities” constitute major federal actions.  40 C.F.R. 

1508.18(b)(4) (West 2013) (emphasis added).  Although MRI’s fracking operation 

required permits for a “construction or management activity,” the DoD itself did not 

approve a single drilling permit.  40 C.F.R. 1508.18(b)(4) (West 2013); (R. 10.).  

Thus, even if Petitioner correctly asserts that the fracking project is a major federal 

action under this provision, then Petitioner has misdirected its claim.  Instead, 

Petitioner must challenge the agency that issued drilling permits to MRI.5  (R. 10.)  

                                                           
4 Conversely, the DoD’s plans and policies do not affect MRI’s employment of fracking technology. 

See infra Part II.A.2. 
5 The fact that the governor of New Tejas openly endorsed MRI’s expansion into the region and had a 

close personal relationship with MRI’s CEO supports an inference that ex parte contacts tainted the 

permit-issuing agency’s decision.  (R. 7.)  The expedited way in which MRI obtained permits for 

fracking also supports this inference.  (R. 10.)  
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Since Respondents had no part in the issuance of fracking permits, MRI’s fracking 

project is not a major federal action under section four of the CEQ’s interpretation 

of NEPA.  

2. MRI’s fracking project was not a major federal action under case 

law interpretations of major federal actions. 

 Rulings of this Court and of numerous other circuit courts have further 

expounded the CEQ’s provisions regarding “major federal actions.”  However, none 

of these holdings suggest that MRI’s fracking operation was a major federal action, 

because the DoD did not have proper authority to prevent the fracking, did not 

provide MRI with financial assistance, and did not retain sufficient control over the 

MRI’s operations. 

a. The DoD lacks the authority to prevent MRI’s fracking. 

This Court’s interpretation of the CEQ regulations maintains that MRI’s 

fracking project does not qualify as a major federal action because the DoD was 

unable to prevent its implementation.  In Public Citizen, this Court held that an 

agency need not file an EIS for an underlying action that the agency cannot 

prevent.  541 U.S. at 756.  In that case, an organization challenged a federal 

agency’s policy that lifted a moratorium on Mexican shipping trucks.  Id.  This 

Court held that the policy was not a major federal action on the grounds that the 

President had ordered the policy; notably, the President’s control had eliminated 

any agency-level discretion as to approving the policy.  Id. at 766.  Thus, in the 

instance case, an agency such as the DoD does not violate NEPA on the basis that it 
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had not “prepare[d] a full EIS due to the environmental impact of an action it could 

not refuse to perform.”  Pub. Citizen, 541 U.S. at 770.   

Here, the DoD did not need to complete an EIS, because it had no authority 

to prevent MRI’s fracking operations.  (R. 9.)  The lease transfers the mineral rights 

from the DoD to MRI in exchange for monetary compensation, but it does not 

empower the DoD to determine the particular method by which MRI extracts 

minerals.  (R. 9.)  Instead, the lease merely requires that MRI comply with all 

“applicable federal, state, and local laws” regarding “land use, conservation, 

pollution control, endangered or threatened species preservation, and irrigation.”6  

(R. 9.)  Since the lease terms dictate that the DoD lacked control over MRI’s 

methods of extraction, the DoD did not have the authority to forbid the fracking 

operation.  As a result, there was no major federal action, and the DoD need not 

have conducted an EIS. 

b. The DoD did not financially support MRI’s fracking 

operation.  

A majority of circuit court rulings suggest that MRI’s fracking project is not a 

major federal action because the DoD did not provide it financial assistance.  Circuit 

courts have ruled that a federal agency’s rendering of financial assistance creates a 

major federal action.  See, e.g., NAACP v. Med. Ctr., Inc., 584 F.2d 619, 634 (3d Cir. 

1978) (holding that the approval of permits for a private hospital to move locations 

was not a major federal action since there was no financial support provided); Ely v. 

                                                           
6 Given that MRI had obtained all necessary drilling permits from other agencies, the DoD met its 

sole duty here – to ensure that MRI had complied with the lease.  (R. 10.)  By the same token, it was 

the permit-issuing agencies that were responsible to conduct an EIS as necessary under NEPA.  
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Velde, 497 F.2d 252, 257 (4th Cir. 1974) (ruling that no EIS was needed for 

construction plans of components of a federal prison since no federally granted 

funds were used, and the plans were dispensable components of a lager federal 

action); Proetta v. Dent, 484 F.2d 1146, 1149 (2nd Cir. 1973) (holding that funds can 

create a federal action when a project it requires approval of a federal loan to 

finance the construction).  The Ninth Circuit addressed whether a federal subsidy 

necessarily creates a major federal action in Kings County Economic Community 

Development Association v. Hardin, 478 F.2d 478, 479 (9th Cir. 1973).  In that case, 

the court determined that no major federal action existed, despite the fact that 

farmers were using the federal subsidies for projects that indisputably polluted 

groundwater.  Id.  The court gave weight to the fact that the subsidies were a 

mandatory government payment, and the recipients were free to use the money as 

they saw fit.  Id. at 480.  Accordingly, the mere presence of federal subsidies did not 

create a major federal action.  Id.  Here, the lease only dictates that MRI will make 

monthly payments to the DoD until profitable extraction operations begin on the 

property, and that the DoD will be entitled to a percentage of those profits.  (R. 9 

n.7.)  MRI was the sole source of capital for the research and development, employee 

training, and drilling equipment to develop the fracking project.  (R. 10.)  

Additionally, MRI timely paid all delay rental payments, so the DoD had no legal 

grounds to terminate the lease (e.g., by defaulting).  (R. 10.)  Thus, given that MRI 

was the sole financial backer of the fracking project, case law does not compel the 

DoD to conduct an EIS. 
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c. The DoD does not have requisite control over MRI’s 

fracking. 

 

 The DoD did not need to prepare an EIS for MRI’s fracking project because 

the DoD does not exercise ample control over those activities.  For example, in 

Maryland Conservation Council, Inc. v. Gilchrist, 808 F.2d 1039, 1042 (4th Cir. 

1986), the Fourth Circuit reasoned that “a non-federal project is considered a 

‘federal action’ if it cannot ‘begin or continue without prior approval of a federal 

agency.’”  (quoting Biderman v. Morton, 497 F.2d 1141, 1147 (2nd Cir. 1974)).  In 

consideration of the Secretary of Interior’s “authority to exercise discretion over the 

outcome,” the court held that a highway construction project was a major federal 

action because it required the Secretary to designate land.  Md. Conservationist 

Council, 808 F.2d at 1042 (quoting W. RODGERS, ENVIRONMENTAL LAW § 7.6, at 763 

(1977)).  In the same vein, the First Circuit held there was no federal action in 

Mayaguezanos por la Salud y el Ambiente v. United States, 198 F.3d 297 (1st Cir. 

1999).  In that case, a plaintiff environmental organization sought an injunction to 

prevent the passage of a ship carrying nuclear waste outside the territorial U.S. 

waters until after the U.S. completed an EIS for the shipment.  Id. at 298.  Since a 

private party operated the vessel, the court held that the government had no 

authority to exercise control over its passage, and there was no major federal action.  

Id.; see also Ringsred v. Duluth, 828 F.2d 1305, 1309 (8th Cir. 1987) (holding that 

the Secretary of Interior’s review and approval of private construction contracts did 

not invoke NEPA because the Secretary had no legal or factual control over the 
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project).  In sum, circuit courts have ruled that a major federal action is only 

present where the responsible agency exercises substantial control over the action. 

Here, MRI’s fracking project was not a major federal action because the DoD 

had virtually no control over the extraction method and its implementation. MRI 

made the decision to frack, and implemented the decision using its own resources.  

(R. 10.)  Although the DoD gave MRI its “blessing” to frack, such approval was 

meaningless given that the DoD was in no position to prevent MRI from fracking or 

to otherwise exercise the level of control required under Mayaguezanos.  (R. 10.); 

198 F.3d at. 298.  Unlike the highway project planned in Maryland Conservationist 

Council, the DoD had no influence over the permit process here, and so had no 

affect over MRI’s operations.  808 F.2d at 1042.  The only control the DoD has 

retained over the fracking operation is evident in two provisions: to inspect the 

operation for safety, and to veto sales decisions for national security purposes.  (R. 9 

n.7.)  Yet, these provisions do not allow the DoD to exert substantial influence over 

MRI’s fracking operations.  Instead, the provisions have clear public policy 

considerations, namely, preventing major accidents and restricting the flow of fossil 

fuels to enemy states.  (R. 9 n.7.)  Accordingly, under the circuit court holdings 

discussed supra, the DoD has not retained sufficient control over the fracking 

project to qualify as major federal action.  As such, the DoD need not have 

completed an EIS for MRI’s fracking project.   
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3. MRI’s fracking project will not significantly affect the 

environment. 

 

 NEPA’s “significant effect” requirement precludes this Court from holding 

that MRI’s fracking project required an EIS.  42 U.S.C.A § 4321 (West 2013).  “To 

show that a proposal will significantly affect the human environment, a plaintiff 

must ‘allege facts which, if true, show the proposed project may significantly 

degrade some human environmental factor.’”  Found. for N. Am. Wild Sheep v. U.S. 

Dep’t of Agric., 681 F.2d 1172, 1177–78 (9th Cir. 1982) (quoting Columbia Basin 

Land Prot. Ass’n v. Schlesinger, 643 F.2d 585, 597 (9th Cir. 1981)). Here, Petitioner 

has failed to establish that the fracking will significantly affect the environment. 

a. Under Metropolitan Edison Co. v. People Against Nuclear 
Energy, the risk that Petitioner asserts does not qualify 

as a “significant effect.” 

 

 This Court requires that Petitioner allege more than mere risk in order to 

meet NEPA’s “significant effect” prong.  Metro. Edison Co., 460 U.S. at 775.  In 

Metropolitan Edison, this Court looked to whether the underlying agency action, 

the reopening of Three Mile Island, would proximately cause a change to the 

physical environment.  Id. at 774.  This Court stated that mere risk “of an accident 

is not an effect on the physical environment,” but is “by definition, unrealized in the 

physical world.”  Id. at 775.  As such, the risk of another accident at Three Mile 

Island did not create a significant effect under NEPA.  Id. at 779.    

 Here, there was no significant effect under NEPA because Petitioner relies 

upon a similar risk as the one alleged in Metropolitan Edison.  460 U.S. at 775.  

Petitioner’s complaint, that water may leak thirty miles downstream and 
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contaminate the water supply, states a risk.  (R. 11.)  Yet, under Metropolitan 

Edison, Petitioner’s claim fails because “a risk of an accident is not an effect on the 

physical environment.”  460 U.S. at 775.  Compared to the risk of an accident at 

Three Mile Island, a nuclear facility that previously caused a major catastrophe 

within ten miles of a highly populated area7, the risk that MRI’s fracking operations 

may pollute a water supply thirty miles away is insignificant.  (R. 8.)  Accordingly, 

this Court should not find a significant effect here.  This holding is further 

supported by the way in which circuit courts have labelled similar “risks” as 

extremely small.  See, e.g., Peshlakai v. Duncan, 476 F. Supp. 1247, 1252 (D.C. Cir. 

1979) (holding that there is no significant effect from a uranium mining operation 

because the probability of water escaping and contaminating aquifers is 

“infinitesimal”).  Thus, Petitioner fails to allege a significant effect that meets the 

standard in Metropolitan Edison.  As such, NEPA does not require an EIS for MRI’s 

fracking project. 

b.  MRI’s fracking project lacks any significant effect under 

CEQ regulations, and possesses major public benefits. 

This Court should hold that, under the provisions put forth by the CEQ, 

MRI’s fracking project has no significant effect on the quality of the human 

environment.  According to the CEQ, an analysis of an effect’s significance must 

consider the context as well as the intensity of that effect.  40 C.F.R. § 1508.27 

(West 2013).  To better instruct the courts, the CEQ listed several relevant factors 

                                                           
7 See also Exelon Corporation, Three Mile Island, (Last visited Nov. 7, 2013), 

http://www.exeloncorp.com/PowerPlants/Threemileisland/Pages/profile.aspx;  

United States Nuclear Regulatory Commission, Background on the Three Mile Island Accident, 
(Last visited Nov. 7, 2013), http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/3mile-isle.html.  
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that determine the significance of an effect.  These factors include the effect’s 

positive or negative impacts (e.g., impact on public health and safety), the certainty 

of such an effect, any controversy that may arise from the effect, and the underlying 

decision’s precedent-setting implications.  40 C.F.R. § 1508.27(b)(1–2, 4–6) (West 

2013).  The CEQ further instructs that the reviewing court must weigh these factors 

in the unique context of the pertinent geographic area.  40 C.F.R. § 1508.27(b)(3) 

(West 2013). 

In the present case, MRI’s fracking project does not have a “significant effect” 

as defined by these CEQ regulations.  The only environmental impact not 

previously considered by the 2002 EIS is the risk that fracking fluid may eventually 

contaminate clean water reserves.  (R. 11.)  However, the possibility of this accident 

ever taking place is incredibly small, given that Newtonian’s aquifers are located 

more than 30 miles from MRI’s fracking sites.  (R. 8.)  Thus, as in Metropolitan 

Edison, the alleged impact on public health or safety is highly uncertain, and is 

therefore insignificant under the CEQ’s provisions.  460 U.S. at 775.  Moreover, this 

Court held in Metropolitan Edison that mere controversy does not create a 

significant effect.  See Id.  (holding that a potential risk of repeating a nuclear 

meltdown does not create a significant effect); Exelon Corporation, Background on 

the Three Mile Island Accident, (Last visited Nov. 7, 2013), 

http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/3mile-isle.html 

(describing the Three Mile Island disaster as “the most serious accident in U.S. 

commercial nuclear power plant operating history”).  Thus, it would be inconsistent 



 
 

34 
 

if this Court ruled that a fracking operation that lacks history of an imminent 

hazard will cause controversial effects pursuant to 40 C.F.R. § 1508.27(b)(5).  In the 

same vein, the extreme risk considered in the Metropolitan Edison decision 

minimizes the extent to which “the action may establish precedent.”  40 C.F.R. § 

1508.27(b)(6) (West 2013).  In short, if the reopening of a nuclear power plant with a 

documented history of meltdown was not sufficiently controversial to create a 

significant effect, then MRI’s fracking project is not, either. 

On the other hand, the concrete benefits of fracking are substantial and 

should weigh as a public policy consideration in this Court’s decision.  See Winter, 

555 U.S. at 20 (holding a court must consider whether a preliminary injunction is in 

the public’s interest).  These benefits show not only that there is a lack of 

“controversy” as defined by the CEQ, but also that there is a public interest in 

allowing this project to continue.  MRI’s fracking project will result in increased oil 

and natural gas for the entire country, while creating jobs in an economically 

troubled region.  (R. 7.)  Additionally, the project converts government waste into a 

lucrative government investment.  (R. 6, 9.)  In short, Petitioner has failed to show 

that the effects of MRI’s fracking project outweigh its benefits.    

B. The Lease Is Not a Major Federal Action That Significantly Affects the 

Quality of the Human Environment. 

 

 Petitioner’s claim that Respondents’ lease agreement required an EIS is 

erroneous because the agreement was not a major federal action, and the lease did 

not significantly affect the quality of the human environment.  The lease agreement 

did not involve any factors constituting a major federal action.  See supra Part 
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II.A.1–2.  Furthermore, the lease did not proximately cause any effect on the 

environment that meets the second prong of NEPA.  Metro. Edison, 460 U.S. at 775. 

1. Respondents’ lease was not a major federal action. 

 Federal courts look to a number of factors to determine whether private 

projects are major federal actions.  Federal financial contributions often suggest 

major federal actions.  See discussion supra Part II.A.2.b.  However, this lease 

involved no federal assistance or approval of federal funds to begin.  (R. 10.)  In fact, 

the lease entitled the DoD to receive payments from MRI – not to contribute 

financial assistance to MRI.  (R. 9 n.7.)  Thus, federal funding is insufficient 

grounds for this Court to rule that the lease was a major federal action. 

 Courts also look to the amount and scope of control the federal agency may 

exert over the project.  See discussion supra Part II.A.2.a, c.  Here, the lease terms 

did not allow DoD to exert control over MRI’s fracking project.  (R. 9 n.7.)  The 

government retained only the ability to deny sales to certain buyers who posed 

national security threats.  (R. 9 n.7.)  This provision serves an overarching national 

security concern, but it does not permit the government to freely interject itself into 

the day-to-day management of MRI.  (R. 9 n.7.)  Therefore, the lease itself is not a 

major federal action.   

 Most importantly, courts must refer to the CEQ interpretations of major 

federal actions.  The interpretations instruct courts to look for the “adoption of 

formal plans . . . by federal agencies which guide or prescribe alternative uses of 

Federal resources, upon which future agency actions will be based,” and the 
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“approval of specific projects, such as construction or management activities located 

in a defined geographic area . . . includ[ing] actions approved by permit.”  40 C.F.R. 

1508.18(b) (West 2013).  The lease here does not conform to the relevant CEQ 

definition of “major federal action” because it does not require the DoD take any 

future action.  40 C.F.R. § 1508.18(b)(2,4) (West 2013).  To the contrary, the lease 

only enables MRI to take future actions as a private entity to extract minerals from 

the ground.  (R. 9 n.7.)  MRI applied for and received drilling permits for its 

fracking projects, yet the DoD did not issue those permits.  (R. 10.)  In other words, 

while MRI’s actions were predicated on the issuance of drilling permits, such 

permits were unconnected to the DoD.  Thus, given that the issuance of drilling 

permits was the final step in establishing MRI’s fracking project, Petitioner should 

file this claim against the permit-issuing agency – not the DoD. 

 Given the guidance from CEQ and prior court holdings, this Court should 

hold that the DoD’s lease of the mineral rights to MRI was not a major federal 

action.  The lease agreement was the DoD’s method for making efficient use of the 

land formerly known as Fort Watt.  Since the lease did not provide financial support 

to MRI, grant the DoD substantial control over the extraction operations, or fall 

under any CEQ provisions, it was not a major federal action under NEPA.  

Therefore, the lease did not require the DoD to file an EIS. 

2. Respondents’ lease did not significantly affect the quality of the 

human environment. 

 

 Petitioner fails to allege that the lease itself will cause any significant effect 

under NEPA.  Specifically, petitioner errs in alleging that the lease itself causes the 



 
 

37 
 

same environmental effects as MRI’s fracking operation.  This argument must fail 

because there is no proper causal connection between the lease and any cognizable 

effect on the environment.  In Public Citizen, this Court limited the scope of 

causation for “significant effects” under NEPA.  541 U.S. at 767.  In that case, this 

Court held that “a ‘but for’ causal relationship is insufficient to make an agency 

responsible for a particular effect under NEPA and the [CEQ] regulations.”  Id.  

Specifically, “NEPA requires a ‘reasonably close causal relationship’ between the 

environmental effect and the alleged cause.”  Id. (quoting Metro. Edison, 460 U.S. at 

774).   

 Here, there is no causal connection between the lease and any effect on the 

environment under the standard from Public Citizen. The terms of the lease do not 

dictate which method MRI must use to extract the minerals from the ground.  (R. 9 

n.7.)  Additionally, when the DoD transferred the mineral rights to MRI in 2003, 

fracking was not a prevalent practice in the oil industry.  (R. 6, 10.); see also infra 

Part II.C.2.   Thus, at the time of the lease’s execution it would have been 

unreasonable for the DoD to assume that MRI would implement a fracking project 

during the term of the lease.  In short, without any evidence that the DoD required 

fracking as the method of extraction, specifically encouraged fracking, or even had 

reason to know that MRI would frack, this Court has no grounds to rule that the 

lease had a close causal relationship to the alleged effects “under NEPA and the 

[CEQ] regulations.”  Pub. Citizen, 541 U.S. at 567. 
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C. Even if the Sale or Lease Was a Major Federal Action, the 2002 EIS 

Satisfied NEPA’s Requirements. 

Even if this Court accepts Petitioner’s flawed theory that the sale or lease of 

Fort Watt constituted a “major federal action,” the 2002 EIS was substantively and 

procedurally adequate.  Thus, DoD complied with NEPA.  As with all EIS’s drafted 

under NEPA, this Court must review the 2002 EIS’s substantive and procedural 

adequacy under an “arbitrary or capricious” standard of review.  Marsh v. Or. 

Natural Res. Council, 490 U.S. 360, 377 n.23 (1989); see also Kleppe, 427 U.S. at 

412 (“Absent a showing of arbitrary action, we must assume that the agencies have 

exercised this discretion appropriately.”).  An agency decision qualifies as arbitrary 

or capricious only “if the agency relied on factors Congress did not intend it to 

consider, entirely failed to consider an important aspect of a problem, or offered an 

explanation that runs counter to the evidence before the agency or is so implausible 

that it could not be ascribed to a difference in view or the product of agency 

expertise.”  Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en banc).  

Per the discussion infra, the 2002 EIS did not meet violate the “arbitrary or 

capricious” threshold, as it met all of NEPA’s procedural duties. 

Further, this Court’s review of the 2002 EIS must focus on the drafting 

process rather than the EIS’s ultimate findings.  Although NEPA requires agencies 

to consider the environmental impacts of their actions, it does not mandate any 

particular result.  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 

(1989); see also Balt. Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 97–

98 (1983) (holding that NEPA does not require the agency to “elevate environmental 
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concerns over other appropriate considerations”).  Thus, this Court’s sole duty in 

reviewing the present EIS is procedural, not substantive.  Kleppe, 427 U.S. at 410 

n.21.  Here, this Court may not “substitute its judgment” for that of the Commission 

“as to the environmental consequences” of the EIS.  Id.; see also Strycker's Bay 

Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227–28 (1980) (“[T]he only role 

for a court is to insure that the agency has considered the environmental 

consequences.”).  Instead, this Court need only confirm that the Commission 

followed procedure by taking a “hard look at [the] environmental consequences” of 

the sale and lease.  Robertson, 490 U.S. at 350.  Accordingly, this Court should 

conclude that the 2002 EIS drafting process dutifully complied with NEPA’s 

procedural requirements, and therefore the Commission’s actions were not arbitrary 

and capricious. 

1. The 2002 EIS encompassed the DoD’s 2003 lease and thus 

relieved the DoD from filing a separate EIS. 

 

The 2002 EIS contained an extended analysis of oil and gas development, and 

thus the Commission created an area-wide, “programmatic EIS” (PEIS) that 

encompassed the DoD’s 2003 lease with MRI.  While CEQ regulations do not define 

PEIS, CEQ guidelines encourage EIS drafters to widen their scope: “The 

preparation of an area-wide or overview EIS may be particularly useful when 

similar actions, viewed with other reasonably foreseeable or proposed agency 

actions, share common timing or geography.  For example, when a variety of energy 

projects may be located in a single watershed . . . .”  THE COUNCIL ON 

ENVIRONMENTAL QUALITY, 46 Fed. Reg. 18026, MEMORANDUM TO AGENCIES: FORTY 
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MOST ASKED QUESTIONS CONCERNING CEQ'S NATIONAL ENVIRONMENTAL POLICY ACT 

REGULATIONS (1981).  The CEQ’s guidelines expressly support the way in which the 

Commission expanded the scope of the 2002 EIS in order to address the foreseeable 

consequences of the lease.  In line with the CEQ’s recommendations, these activities 

share both physical proximity and chronological closeness.  Similarly, this Court 

has held that the scope of an EIS should be limited to the type of “federal action 

being taken.”  Aberdeen & Rockfish Co. v. Students Challenging Regulatory Agency 

Procedures, 422 U.S. 289, 322 (1975).  An EIS must only analyze the specific, final 

results of agency actions, and need not address actions in which the agency did not 

intend to engage.  Id. at 322–23.  Here, the Commission expected the closure and 

sale of Fort Watt to result in conventional drilling, and accordingly analyzed 

conventional drilling’s potential environmental effects.  (R. 5.)  Of course, under 

Aberdeen, the 2002 EIS need not have addressed future issues such as oil and gas 

development at all unless an agency or party had already proposed those actions in 

concrete detail.  422 U.S. at 323; see also Weinberger v. Catholic Action of Haw., 

454 U.S. 139, 146 (1981) (“[A]n EIS need not be prepared simply because a project is 

contemplated, but only when the project is proposed.”) (citing Kleppe, 427 U.S. at 

405–06).  Thus, if drilling had only generally been contemplated in 2002, the 

Commission would not have needed to address it.  Given the time and expense that 

such studies demand, the Commission would have presumably reserved the 

corresponding environmental studies for “more appropriate future proceedings.”  

Aberdeen, 422 U.S. at 323.  It is therefore telling that the Commission expanded the 
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scope of the EIS to encompass the environmental impacts of conventional oil and 

gas extraction methods.  Specifically, the Commission’s analysis of drilling, which it 

formed in collaboration with the DoD, demonstrates intent to broaden the scope of 

the EIS to include these contemplated activities.  

2. Under NEPA, the scope of the 2002 EIS properly included  

 conventional drilling, with minimal information on fracking. 

 

The 2002 EIS’s brief discussion of fracking was appropriate under NEPA 

because Newtonian is geographically distant from Fort Watt and MRI’s fracking 

project was not foreseeable at the time of the EIS’s drafting.  The record shows that 

the Commission “briefly discussed” and defined the fracking process, but did not 

address fracking’s potential environmental impacts.  (R. 6.)  Despite this apparent 

omission, there are three reasons that this Court should hold that the Commission’s 

treatment of hydraulic fracturing was procedurally appropriate. 

First, this Court should grant the Commission discretion to make projections 

as to the activities and geographic reach of the contemplated actions.  See Kleppe, 

427 U.S. at 412 (deferring to the responsible agency to define the scope and 

geographical reach of proposed projects).  In that regard, this Court stated, “The 

determination of the region, if any, with respect to which a comprehensive 

statement is necessary . . . is properly left to the informed discretion of the 

responsible federal agencies.”  Kleppe, 427 U.S. at 412 (citing Aberdeen, 422 U.S. at 

312).  It is fitting that the 2002 EIS addressed only the geographic area that would 

be foreseeably impacted by the sale and lease.  (R. 8.)  That area did not encompass 

Newtonian, a community located more than thirty miles away from the parcel at 
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issue.  (See R. 8.)  Thus, it would be unreasonable for this Court to require the EIS 

to have analyzed fracking’s potential impact 30 miles away.  Were this Court to 

make the same ruling, it would not only overstep the bounds of Kleppe, it would 

also impose a duty of soothsaying upon the DoD and all other federal agencies.   

Second, even if the Commission’s predictions about fracking are subject to 

dispute today, this Court must view the EIS in the context in which it was drafted.  

This Court has consistently held that the reviewer of an administrative decision 

may not replace a “stale” record from the time of the decision with a “fresh record” 

from the time of review.  See, e.g., ICC v. Jersey City, 322 U.S. 503, 514–16 (1944) 

(“If upon the coming down of the order litigants might demand rehearings as a 

matter of law because some new circumstance has arisen . . . or some new fact 

discovered, there would be little hope that the administrative process could ever be 

consummated.”); Camp v. Pitts, 411 U.S. 138, 142 (1973) (“[T]he focal point for 

judicial review should be the administrative record already in existence, not some 

new record made initially in the reviewing court.”).  In determining whether an EIS 

has a sufficiently broad scope, this Court need only ensure that the record was 

reasonable at the time of the EIS’s drafting.  Vt. Yankee Nuclear Power Corp. v. 

Natural Res. Def. Council, Inc., 435 U.S. 519, 555 (1978) (“[T]he role of a court in 

reviewing the sufficiency of an agency's consideration of environmental factors is . . . 

limited . . . by the time at which the decision was made . . . .”), rev’d on other 

grounds sub nom. Balt. Gas & Elec. Co., 462 U.S. at 87.  Given such clear precedent, 

this Court should reject Petitioner’s reliance on ex post facto analysis.  The Fifth 
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Circuit stated that an EIS need not predict the future, and that more than mere 

“hindsight and sophisticated editing” is required to carry Petitioner’s burden.  Nat’l 

Forest Pres. Grp. v. Butz, 485 F.2d 408, 412 (9th Cir. 1973).  Given that no 

reasonable party in 2002 or 2003 could have predicted that fracking would result 

from the sale or lease, the DoD reasonably decided not to commit its resources to 

analyze that possibility.  See infra pp. 45–46.  In short, allowing claimants to 

challenge the sufficiency of an EIS each time new circumstances arise would 

prevent agencies from making final, predictable decisions, and thus disrupt their 

regulatory responsibilities.   

Third, NEPA did not require the EIS to detail fracking’s potential 

environmental impacts due to the remote chance in 2002 and 2003 that fracking 

would ever occur.  See Kleppe, 427 U.S. at 410 n.20 (“[A]n agency [need not] 

consider the possible environmental impacts of less imminent actions when 

preparing the impact statement on proposed actions.”).  The Ninth Circuit 

addressed the scope necessary of an EIS in Trout Unlimited v. Morton, 509 F.2d 

1276, 1283–84 (9th Cir. 1974).  In that case, the court held that an EIS “need not 

discuss remote and highly speculative consequences,” and instead needs only to 

include a “reasonably thorough discussion of the significant aspects of the probable 

environmental consequences.”  Id. at 1283–84 (citation omitted).  NEPA requires 

this Court to apply a “reasonably close causal relationship akin to proximate cause 

in tort law” to determine the proper scope of an EIS.  Pub. Citizen, 541 U.S. at 766 

(quoting Metro. Edison Co., 460 U.S. at 774); see also Sierra Club v. Morton, 510 
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F.2d 813 (5th Cir. 1975) (upholding an EIS that did not discuss improbable 

scenarios based on inexact data).  Furthermore, this Court’s holdings in Kleppe and 

Public Citizen, favoring a foreseeability standard, concord with CEQ guidelines. 

Those guidelines state that an “EIS must explain the effects that are not known but 

are ‘reasonably foreseeable.’”  THE COUNCIL ON ENVIRONMENTAL QUALITY, 46 Fed. 

Reg. 18026, MEMORANDUM TO AGENCIES: FORTY MOST ASKED QUESTIONS 

CONCERNING CEQ'S NATIONAL ENVIRONMENTAL POLICY ACT REGULATIONS (1981); see 

also 40 C.F.R. § 1508.8(b) (West 2013) (defining “indirect effects” as “caused by the 

action and [occurring] later in time or farther removed in distance, but . . . still 

reasonably foreseeable”) (emphasis added).  

Here, it was reasonable that the 2002 EIS did not address MRI’s fracking 

project because at the time of drafting it was too difficult to predict whether 

fracking technology would become feasible during the course of Respondents’ lease.  

The record states that fracking was “economically inaccessible” at the time of the 

EIS’s drafting.  (R. 6 n.4.)  Notably, fracking had been an available drilling method 

since the 1950’s, yet at no point had industry adopted it as a standard manner to 

extract gas or oil.8  To the contrary, the oil and gas industry had largely rejected the 

practice of fracking.9  For these reasons, EIS drafters had no reason to expect that 

new fracking innovations would more likely than not to occur during the life of the 

lease.  By the same token, the EIS drafters reasonably lacked technical data from 

                                                           
8 GREGORY ZUCKERMAN, THE FRACKERS: THE OUTRAGEOUS INSIDE STORY OF THE NEW BILLIONAIRE 

WILDCATTERS, p. 28 (2013). 
9 See Zuckerman, supra note 8 at 91–111 (describing the commercial growth of fracking in the 2000’s 

as surprising to energy industry experts and CEO’s). 
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which to draw any useful10 information about fracking’s potential environmental 

impacts.  In short, since fracking technology was in a state of arrested development 

at the time of the sale and lease of Fort Watt, it was reasonable for the EIS drafters 

to conclude that fracking did not merit further consideration.  The fracking industry 

in 2002 and 2003 was so stunted that it would have been unreasonably speculative 

for the Commission or the DoD to have based business dealings on the chance that 

fracking would become feasible.11  In sum, neither the Commission nor the DoD 

could have reasonably anticipated fracking’s viability, so they need not have 

addressed its potential environmental effects in the 2002 EIS. 

3. NEPA did not require the DoD or the Commission to file a 

supplemental EIS once MRI began to plan its fracking project. 

 

NEPA does not require a supplemental EIS (SEIS) in the present case 

because this Court generally does not allow claimants to update stale technical 

records.  In the context of applying this rule to EIS’s under NEPA, this Court 

applies a “rule of reason”:  

[A]n agency need not supplement an EIS every time new information 

comes to light after the EIS is finalized.  To require otherwise would 

render agency decisionmaking intractable, always awaiting updated 

information only to find the new information outdated by the time a 

decision is made . . . Application of the “rule of reason” thus turns on 

the value of the new information to the still pending decisionmaking 

process. 

Marsh, 490 U.S. at 374.  Here, new information on fracking’s feasibility arose five 

years after the sale and lease were executed.  (R. 10.)  Under Marsh’s rule of reason, 

                                                           
10 NEPA requires that an EIS contain technical information adequately detailed to aid the 

decisionmaker.  See infra Part II.C.4  
11 See Zuckerman, supra note 8 at 58–64.   
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it would be patently unfair for this Court to require the DoD to file a SEIS because 

the “decisionmaking process,” which culminated in the lease with MRI, is no longer 

“pending.”  490 U.S. at 374.  Additionally, even if the DoD were to file a SEIS on the 

basis of the fresh technical record, the DoD would be unable to prevent MRI from 

proceeding with fracking because the DoD lacks the legal authority to do so.  See 

supra Part II.A.2.c. 

Petitioner failed to proffer a single study that disputes the environmental 

safety of fracking, let alone that the harms of MRI’s fracking project would outweigh 

its benefits.  (R. 11 n.10.)  In fact, there were no third party studies raised during 

the public comment period, and the Commission made use of relevant agency 

expertise.12  (R. 5.)  This Court’s past holdings strongly suggest that this omission 

forfeits Petitioner’s challenge to the 2002 EIS.  See, e.g., Pub. Citizen, 451 U.S. at 

765–66 (holding that because challengers to an EIS “did not raise . . . particular 

objections” as to an element of the EIS, then “[r]espondents have therefore forfeited 

any objection to the EA” on those grounds).  Furthermore, even if Petitioner or 

another entity had proffered such studies in 2002 or 2003 that pointed to the 

likelihood of fracking and corollary environmental hazards, the Commission could 

have reasonably considered and dismissed such evidence.  See Marsh, 490 U.S. at 

379 (deferring to agency discretion concerning whether a new ecological study 

required EIS revision).  As Marsh established, this Court in that scenario would 

                                                           
12 Petitioner has failed to allege significant environmental impacts regarding MRI’s fracking project, 

and has therefore failed to meet its burden to show that the 2002 EIS was arbitrary or capricious.  

See supra Part II.A.3. Thus far in these proceedings, the only concrete details about fracking 

proffered have been from the 2002 EIS itself.  (See R. 6.) 
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grant substantial deference to the Commission’s weighing of that evidence.  490 

U.S. at 385. 

Finally, this Court should note that BRAC also prevented the Commission 

from revising the 2002 EIS.  BRAC imposed a twelve month deadline upon the 

Commission to “complete any environmental impact analyses” pursuant to NEPA.  

NDAA, Pub. L. No. 103–160, § 2911, 107 Stat. 1909, 1924 (1993).  In contrast, 

NEPA does not mandate a timeline, and allows the responsible agency to continue 

drafting an EIS or to file a SEIS so long as the underlying action is contemplated.  

40 C.F.R. § 1502.5(c) (West 2013). This Court addressed the issue of conflicting 

statutory timelines in the context of NEPA in Flint Ridge Dev. Co. v. Scenic Rivers 

Ass’n, 426 U.S. 776, 787–88 (1976).  This Court’s ruling, “that NEPA must give 

way” to any conflicting federal statute, disposes of any conflict in the present case.  

Flint Ridge, 426 U.S. at 788–89.  BRAC’s deadline is controlling, and therefore 

prevents revision of the 2002 EIS. 

4. The 2002 EIS adequately detailed NEPA’s five “action-forcing” 

elements. 

 

The 2002 EIS reflected the five prongs specified by statute.  Section 102 of 

NEPA requires that an EIS include a “detailed statement” of five elements: 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should 

the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's 

environment and the maintenance and enhancement of long-term 

productivity and, 
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(v) any irreversible and irretrievable commitments of resources which 

would be involved in the proposed action should it be implemented. 

 

42 U.S.C. § 4332(C) (West 2013).  As to the first two prongs, the record shows that 

the Commission described the environment and “the positive and negative 

environmental effects” related to the sale of Fort Watt.  (R. 6.)  The Commission met 

the third prong by detailing “a reasonable range of alternate uses to which the land 

might be put,” including a range of residential and commercial uses and their 

respective environmental impacts.  (R. 6.)  Finally, the 2002 EIS reflected the fourth 

and fifth prongs because it discussed short-term uses of the land, addressing oil and 

gas extraction “in detail,” including the potential impacts surrounding the 

commitments of those resources.  (R. 6.)  In sum, the EIS faithfully followed NEPA’s 

five action-forcing prongs. 

The 2002 EIS also contained an adequate level of detail.  NEPA requires an 

EIS to contain a “detailed statement” sufficient to aid the agency in its substantive 

decision whether to proceed with the proposal given the environmental impact.  

Calvert Cliffs’ Coordinating Comm’n, Inc. v. U.S. Atomic Energy Comm’n, 449 F.2d 

1109, 1114 (D.C. Cir. 1971), cert. denied, 404 U.S. 942 (1972).  The record 

repeatedly noted that the EIS included “detailed possible future uses for the land” 

and that the EIS “addressed in detail” uses such as oil and gas extraction.  (R. 6.)  

Therefore, this Court should conclude that the EIS contained sufficient detail to aid 

the decisionmaker in considering the potential environmental effects of the sale and 

lease.  
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5. The Commission sufficiently involved the public and federal 

agencies in the process of drafting the 2002 EIS. 

 

The Commission did a commendable job of involving the local population in 

the EIS drafting process.  NEPA requires the responsible agency to share 

information with the public and invite comments.  40 C.F.R. 1503.1(a)(4) (West 

2013).  The Ninth Circuit interpreted these two aspects in Trout Unlimited: “[T]he 

impact statement should provide the public with information on the environmental 

impact of a proposed project as well as encourage public participation in the 

development of that information.”  509 F.2d at 1282.  Here, prior to finalizing the 

decision to sell Fort Watt, the Commission shared its findings during the “public 

review period,” and invited comments from the community, including a local 

environmental group.  (R. 5.)  The Commission’s outreach thus met NEPA’s 

requirement that the agency “[r]equest comments from the public, [and] 

affirmatively solicit[] comments from those persons or organizations who may be 

interested or affected.”  40 C.F.R. 1503.1(a)(4) (West 2013).   

Although the public ultimately made few comments, this merely reflected the 

fact that the “interested or affected” population, i.e., the communities near Fort 

Watt, were sparsely populated.  (R. 5.)  NEPA does not require the public to produce 

a minimum number of comments; rather, it merely requires the agency to invite 

such comments.  40 C.F.R. 1503.1(a)(4) (West 2013).  Once the drafting agency 

receives such comments, NEPA states that it must respond to and incorporate 

relevant public comments in the final draft of the EIS.  40 C.F.R. 1503.4 (West 

2013).  Here, the 2002 EIS satisfied NEPA because it incorporated germane public 
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comments.  (R. 6.)  To require agencies to solicit a minimum number of comments 

would impose an insurmountable burden for agencies considering projects in 

sparsely populated and rural regions such as the one surrounding Fort Watt. 

Finally, the Commission met its duty to solicit the expertise of other relevant 

federal agencies.  The Commission followed NEPA’s mandate to “consult with and 

obtain the comments of any Federal agency which has . . . special expertise with 

respect to any environmental impact involved,” 42 U.S.C. § 4332(C) (West 2013), by 

basing the EIS on “agency expertise.”  (R. 6.)  This collaboration further 

demonstrates the Commission’s commitment to comply with NEPA. 

6. The 2002 EIS should survive review even if this Court finds 

fault with its fracking-related aspect. 

 

This Court should evaluate the 2002 EIS in its entirety.  This Court 

explained in Robertson that the responsible agency has broad discretion to 

determine the form and scope of the EIS provided that the EIS as a whole satisfies 

NEPA’s “action-forcing” elements.  490 U.S. at 350.  Thus, this Court should not 

dwell on one small aspect of the analysis, e.g., fracking, and on that basis rule that 

the 2002 EIS is fatally flawed.  The Commission noted that fracking was 

“economically inaccessible” in 2002, and that fracking’s development was dependent 

on an unknown number of “technological advances.”  (R. 6.)  In short, the EIS made 

clear that fracking was not within the lease’s scope because it was highly 

improbable that it would take place during the course of the lease.  Thus, the EIS 

drafters deserve credit for acting transparently and sharing their reasoning.  See 

Balt. Gas & Elec. Co., 462 U.S. at 96–98 (approving an EIS on the basis that it 
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acknowledged uncertainty and clarified its assumptions about future technological 

developments).   

CONCLUSION 

 This case is about eliminating waste in government, not fracking.  In an era 

marked by shrinking state budgets and expansive national debt, the DoD 

transformed an obsolete military outpost into an economic windfall.  The DoD’s 

initiative to sell Fort Watt and lease the mineral rights to MRI will create a lifeline 

for New Tejas, bringing jobs and tax revenues to a forlorn region on the verge of 

becoming wasteland.  Additionally, the greater geopolitical benefits of unlocking 

New Tejas’s shale reserves cannot be understated.  This supply of oil and natural 

gas will support  nation’s mission to free itself from foreign energy and boost GDP. 

Most importantly, the DoD created these benefits while complying with 

NEPA and APA procedure.  Given that these statutes set a high “arbitrary or 

capricious” hurdle, this Court cannot second-guess the wisdom of the sale, lease, or 

fracking, because the DoD and the Commission faithfully followed procedural 

regulations.  In contrast, Petitioner has failed to timely file their complaint, and has 

completely omitted concrete evidence of environmental hazards.  Lastly, it is in this 

country’s best interest to support the DoD’s ability to engage in predictable and 

final commercial transactions.  Only then will the private and public sector be able 

to collaborate and create the type of economic growth contemplated in this case.  

Given these factors, this Court should not tamper with the DoD’s manifestly 
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reasonable actions.  For these reasons, this Court must affirm the Fourteenth 

Circuit’s decision to deny Petitioner’s request for a preliminary injunction. 

 

 

Dated: November 25, 2013 Respectfully submitted, 

 

      /s/   Team #83           

Team #83 

Attorneys for Respondents 
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APPENDIX 

Statutory and Regulatory Provisions (excerpted) 

5 U.S.C. § 701 (2013) Application; Definitions 

(a)  This chapter applies, according to the provisions thereof, except to the extent 

 that— 

 

 (1) statutes preclude judicial review; or  

 (2) agency action is committed to agency discretion by law. 

 

(b) For the purpose of this chapter— 

 

(1)  “agency” means each authority of the Government of the United 

 States. . . but does not  include--(F) military commissions. 

 

5 U.S.C. § 702 (2013) Right of Review 

A person suffering legal wrong because of agency action, or adversely affected 

or aggrieved by agency action within the meaning of a relevant statute, is 

entitled to judicial review thereof.  

 

5 U.S.C. § 704 (2013) Actions Reviewable 

Agency action made reviewable by statute and final agency action for which 

there is no other adequate remedy in a court are subject to judicial review. A 

preliminary, procedural, or intermediate agency action or ruling not directly 

reviewable is subject to review on the review of the final agency action.  

 

5 U.S.C. § 706 (2013) Scope of Review 

The reviewing court shall-- (2) hold unlawful and set aside agency action, 

findings, and conclusions found to be--(A) arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law. 

 

10 U.S.C. § 2667 Leases: non-excess property of Defense Agencies 

(a)  Lease authority.--Whenever the Secretary concerned considers it 

 advantageous to the United States, the Secretary concerned may lease to 

 such lessee and upon such terms as the Secretary concerned considers will 

 promote the national defense or to be in the public interest, real or personal 

 property. 
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(g)  Special rules for base closure and realignment property.— 

 

(1)  [T]he  Secretary concerned may lease the property to any individual or 

 entity under this subsection if the Secretary determines that such a 

 lease would  facilitate State or local economic adjustment efforts.  

(4)(A) Notwithstanding [NEPA] (42 U.S.C. 4321 et seq.), the scope of any 

 environmental impact analysis necessary to support an interim lease 

 of property under this subsection shall be limited to the environmental 

 consequences of activities authorized under the proposed lease and the 

 cumulative impacts of other past, present, and reasonably foreseeable 

 future actions during the period of the proposed lease.  

  

(j)  This section does not apply to oil, mineral, or phosphate lands. 

 

 

Nat’l Def. Authorization Act, § 2903 Stat. 1485 (1990) Base Closure Procedures 

 

(d) REVIEW AND RECOMMENDATIONS BY THE COMMISSION (2)(A) The 

 Commission shall, by no later than July 1 . . .  transmit to the President a 

 report containing the Commission's findings and conclusions based on a 

 review and analysis of the recommendations made by the Secretary, together 

 with the Commission's recommendations for closures and realignments of 

 military installations inside the United States. 

 

(e)  REVIEW BY THE PRESIDENT.—(1) The President shall, by no later than 

 July 15 of each year in which the Commission makes recommendations under 

 subsection (d), transmit to the Commission and to the Congress a report 

 containing the President's approval or disapproval of the Commission's 

 recommendations. (4) If the President approves all of the revised 

 recommendations of the Commission transmitted to the President under 

 paragraph (3), the President shall transmit a copy of such revised 

 recommendations to the Congress, together with a certification of such 

 approval.  (5) If the President does not transmit to the Congress an approval 

 and certification described in paragraph or by September 1 . . . the process by 

 which military installations may be selected for closure or realignment under 

 this part with respect to that year shall be terminated. 

 

Nat’l Def. Authorization Act, § 2905 Stat. 1485 (1990) Implementation 

(a)  In General.— 

 

(1)  In closing or realigning any military installation under this part, the 

 Secretary may—  

 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS4321&originatingDoc=N4B361000852311E2B687D87CD8607954&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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(A)  take such actions as may be necessary to close or realign any 

military installation, including the acquisition of such land, the 

construction of such replacement facilities, the performance of 

such activities, and the conduct of such advance planning and 

design as may be required to transfer functions from a military 

installation being closed or realigned to another military 

installation. 

 

(c)  Applicability of [NEPA].— 

 

(1)  The provisions of [NEPA] (42 U.S.C. 4321 et seq.) shall not apply to the 

 actions of the President, the Commission, and, except as provided in 

 paragraph (2), the Department of Defense in carrying out this part.  

 

 (2) 

 (A) The provisions of [NEPA] shall apply to actions of the Department 

of Defense under this part (i) during the process of property disposal, 

and (ii) during the process of relocating functions from a military 

installation being  closed or realigned to another military installation 

after the receiving  installation has been selected but before the 

functions are relocated.   

 

(3)  A civil action for judicial review, with respect to any requirement of 

[NEPA] of any act or failure to act by the Department of Defense 

during the closing, realigning, or relocating of functions referred to in 

clauses (i) and (ii) of paragraph (2)(A), may not be brought more than 

60 days after the date of such act or failure to act. 

 

42 U.S.C. 4332 Reports; availability of information; recommendations 

 

The Congress authorizes and directs that, to the fullest extent possible (2) all 

agencies of the Federal Government shall— 

 

(C)  include in every recommendation or report on proposals for legislation 

 and other major Federal actions significantly affecting the quality of 

 the human environment, a detailed statement . . . on— 

 

(i)  the environmental impact of the proposed action, 

(ii)  any adverse environmental effects which cannot be avoided 

 should the proposal be implemented,  

(iii)  alternatives to the proposed action, 
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(iv)  the relationship between local short-term uses of man's 

 environment and the maintenance and enhancement of long-

 term productivity, and 

(v)  any irreversible and irretrievable commitments of resources 

 which would be involved in the proposed action should it be 

 implemented. 

 

40 C.F.R. 1503.1 Inviting Comments 

(a)  After preparing a draft environmental impact statement and before 

 preparing a final environmental impact statement the agency shall  

 

 (4)  Request comments from the public, affirmatively soliciting comments  

  from those persons or organizations who may be interested or affected. 

 

40 C.F.R. 1503.18 Major Federal Actions 

 

(a)  Actions include new and continuing activities, including projects and 

 programs entirely or partly financed, assisted, conducted, regulated, or 

 approved by federal agencies; new or revised agency rules, regulations, plans, 

 policies, or procedures; and legislative proposals.  

 Actions do not include funding assistance solely in the form of general 

 revenue sharing funds . . . with no Federal agency control  over the 

 subsequent use of such funds.  

 

(b)  Federal actions tend to fall within one of the following categories: 

 

 (1)  Adoption of official policy, such as rules, regulations, and    

  interpretations adopted pursuant to the Administrative Procedure Act, 

 

(2)  Adoption of formal plans, such as official documents prepared or  

 approved by federal agencies which guide or prescribe alternative uses 

 of Federal resources, upon which future agency actions will be based. 

 

(3)  Adoption of programs, such as a group of concerted actions to 

 implement a specific policy or plan; systematic and connected agency 

 decisions allocating agency resources to implement a specific statutory 

 program or executive directive. 

 

(4)  Approval of specific projects, such as construction or management 

 activities located in a defined geographic area. Projects include actions 
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 approved by permit or other regulatory decision as well as federal and 

 federally assisted activities. 

 

40 C.F.R. 1503.27 Significantly 

 

(a)  Context. This means that the significance of an action must be analyzed in 

several contexts such as society as a whole (human, national), the affected 

region, the affected interests, and the locality. Significance varies with the 

setting of the proposed action. For instance, in the case of a site-specific 

action, significance would usually depend upon the effects in the locale rather 

than in the world as a whole. Both short- and long-term effects are relevant. 

 

(b)  Intensity. This refers to the severity of impact. Responsible officials must 

bear in mind that more than one agency may make decisions about partial 

aspects of a major action. The following should be considered in evaluating 

intensity: 

 

(1)  Impacts that may be both beneficial and adverse. A significant effect 

 may exist even if the Federal agency believes that on balance the effect 

 will be beneficial. 

(2)  The degree to which the proposed action affects public health or safety. 

(3)  Unique characteristics of the geographic area such as proximity to 

 historic or cultural resources, park lands, prime farmlands, wetlands, 

 wild and scenic rivers, or ecologically critical areas. 

(4)  The degree to which the effects on the quality of the human 

 environment are likely to be highly controversial. 

(5)  The degree to which the possible effects on the human environment are 

 highly uncertain or involve unique or unknown risks. 

(6)  The degree to which the action may establish a precedent for future 

 actions with significant effects or represents a decision in principle 

 about a future consideration. 

 

40 C.F.R. 1508.8(b) Effects  

 

 Effects include indirect effects, which are caused by the action and are later 

in time or farther removed in distance, but are still reasonably foreseeable 

 

 

 


